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CONFLICT OF INTEREST 
NOTE 


A retired regular officer of the Marine Corps ac- 
cepted employment with a chemical company on 1 Feb- 
ruary 1959. His duties required that he visit indi- 
vidual naval vessels and demonstrate laundry chemicals 
in ships’ laundries. In the discharge of his duties he 
contacted ship supply officers, ship store officers, as well 
as petty officers in charge of ships’ laundries. On 1 
November 1960 he was promoted to operations manager 
in which position his new duties were to control inven- 
tories, sell to commercial laundries and dry cleaning 
firms, and perform other office duties. In that position 
he nevertheless visited naval ships from time to time, 
usually at the request of ships’ laundry personnel, for 
the purpose of giving “technical assistance” in the op- 
eration of the ships’ laundries and incidentally to pro- 
mote his company’s product. It was estimated that the 
retired officer concerned in his position as operations 
manager spent less than one percent of his working 
time aboard ship in direct selling activity, even includ- 
ing those contacts made at the request of ships’ per- 
sonnel. After 1 February 1962 he eliminated all 
contacts with the Navy and ceased to supervise any 
salesman making contacts with the Navy. 

The Comptroller General in response to a disbursing 
officer’s request for an advance decision upon the re- 
tired officer’s entitlement to receive retired pay for the 
period of his employment prior to 1 February 1962 ap- 
plied 10 USC 6112(b). That statute provides that a 
retired officer of the regular Navy or regular Marine 
Corps who is engaged for himself or others in selling, 
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or contracting or negotiating to sell any naval supplies 
or war materials to the Department of the Navy shall 
not be entitled to any payment from the United States 
while he is so engaged. 

In applying this life-long statutory prohibition, which 
has no counterpart directed to retired officers of the 
Army or Air Force, the Comptroller General held that: 
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Since [retired officer’s] activities, including his demonstrations in © 





his 





there seems to be little doubt that prior to his designation as opera- . 


tions manager (November 1, 1960) he was subject to the provisions — 


of the quoted statute during the period February 1, 1959, to October 
31, 1960. See in that connection the case of Seastrom v. United 
States, Ct.Cl. No. 220-57, decided November 4, 1959, wherein the 
court held that plaintiff’s employment as a demonstrator of drugs to 
naval activities subjected him to the retired pay payment restriction 
imposed by 10 U.S.C. 6112(b). 
ber 1, 1960, through December 1961 [retired officer] in his capacity 


as operations manager, may have devoted the great majority of his _ 


time to commercial sales activities, the business in which he was 
continuously engaged was the sale of laundry chemicals to both naval 


ity of technical representative, obviously were and are de- © 
signed to promote the sale of laundry chemicals of his company, © 


Also, while during the period Novem- — 


and civilian customers and he continued to some extent to contact | 


naval vessels for the ultimate purpose of selling his employer’s prod- 
ucts. In such circumstances the fact that only a small amount of 





his time was devoted to contacting naval activities does not legally — 
justify a conclusion by us that he was doing nothing within the © 


scope of the statute for which retired pay is to be withheld. The 
statutory restriction is applicable to selling to the Navy and the stat- 
ute makes no distinction between cases involving frequent contacts 


with the Navy and cases involving infrequent contacts with the Navy. — 


retired officer concerned was not entitled to receive any 
(Continued on page 76) 


The Comptroller General accordingly ruled that the ; 
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SCIENCE IN CRIMINAL JUSTICE 


By Professor OLIVER SCHROEDER, JR.* 
DIRECTOR, THE LAW-MEDICINE CENTER 
WESTERN RESERVE UNIVERSITY 


RIMINAL JUSTICE, LIKE other human 
endeavors, is experiencing major advances in 
This specific episode 
of applying human knowledge to the administra- 
tion of justice is a modern experience. Unlike 
the centuries old struggle for the legal recogni- 
tion of human rights in criminal justice, science 
in criminal justice is only five or six decades old. 
Yet in that short period the importance of 


' science in the law cannot be underestimated. 


Perhaps this condition results because science 
involves human rights. Before an adequate 
understanding of science in criminal justice can 
be developed, a preliminary study of the phi- 
losophies of science and justice is imperative. 

Science begins with theory, progresses 


through experiment and concludes with practi- 
_ calapplication. Our justice is contrary. In the 


Anglo-American common law system of crim- 
inal jurisprudence, practical application 
emerges first. Historically, the court was pre- 
sented with a case charging an anti-social act 
by the accused. The court could determine the 
act to be alegal wrong. So was born a common 
Experimentation, then, emerges as 
the judicial tribunals in various jurisdictions 
evolved different rules for similar criminal acts. 
The law finally forged one acceptable theory of 
the criminal wrong which became acceptable 
and established unity for society. 

Justice cannot utilize theory or experimenta- 
tion in science. The law must require a science 
tried, tested and practically applied because the 
law touches individuals and their practical prob- 
lems. To comprehend today’s legal practice in 
the use of practical science should permit to- 
morrow’s legal theory and unity on science in 
criminal justice to evolve wisely and truthfully. 
This article is geared to such a purpose. 

*Professor Oliver Schroeder, Jr., is Professor of Law at Western 
Reserve University where he is the Director of the Law-Medicine 
Center. He holds the rank of Commander, USNR, and is a mem- 
ber of U.S. Naval Reserve Law Company, 4-20. He has lectured 
at the School of Naval Justice and at the Gulf Coast Law 
Seminar for active and inactive duty law specialists. During 
World War II, Professor Schroeder was a Japanese Language Offi- 
cer with the U.S. Navy. He is a member of the Ohio Bar and is 


admitted to practice before the Court of Military Appeals and the 
U.S. Supreme Court. 





Among his professional affiliations is mem- 
bership in the American Bar Association and the American Acad- 
emy of Forensic Sciences. He is a law editor and frequent con- 
tributor to legal periodicals. \ 
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Basically, science is evidence in criminal jus- 
tice. As such the two traditional legal rules 
governing admissibility and weight will operate. 
But three additional legal factors are involved: 
the acquisition, preservation and evaluation of 
evidence. All five elements must eventually 
harmonize to infuse effectively science into 
criminal justice. 


ACQUISITION 


THE ACQUISITION OF scientific evidence has 
provided in quantity and quality the most press- 
ing legal problems. Undoubtedly the fact that 
human rights are deeply involved has stimulated 
this reaction. In many crimes, the accused him- 
self can be the source of much valuable scientific 
evidence. Can he be compelled to provide such 
evidence which may result in his conviction? 
Constitutional issues immediately arise. Is 
there a violation of due process? Is the priv- 
ilege of self-incrimination being defied? Is 
search and seizure unreasonable? Within the 
military jurisdiction these factors become even 
more significant under Art. 31 of the Uniform 
Code of Military Justice which requires affirma- 
tive action by the investigator to render an ex- 
press warning to the suspected criminal before 
interrogation or investigation. It is not sur- 
prising that the largest segment of scientific 
evidence cases within the military jurisdiction 
concern acquisition of the evidence from the 
accused. 

What can the suspect be forced to do? The 
cases fall into several categories: passing urine, 
extracting blood, collecting breath, forcing 
handwriting, compelling speech, exposing the 
body exterior, measuring physiological changes, 
observing mental conditions. Each of these 
categories provides cases for study. 

PASSING URINE: The military law now ap- 
pears to prohibit an accused’s being ordered by 
a superior officer to furnish urine for chemical 
analysis to determine the presence of a narcotic. 
In U.S. v. Jordan* the court reversed a convic- 
tion for willfull disobedience of an order of a 
commanding officer to furnish the investigator 
with a urine specimen. The decision rested on 


1. 7 USCMA 452, 22 CMR 242 (1957). 
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Art. 31. The order need not be followed for it 
was illegal as compelled incrimination. A dis- 
sent contended that passive cooperation, not 
active, in producing the specimen placed the 
order outside Art. 31 and did not compel incrim- 
ination. The more recent case of U.S. v. For- 
slund * barred evidence of a uninanalysis where 
the accused was ordered to provide the speci- 
men. The judge who had dissented in Jordan 
now concurred recognizing that the law had 
become fixed in this area. 

Art. 31 still poses some interesting possibili- 
ties on urine collection, however. Suppose 
urine is obtained after the warning has been 
dutifully issued through the use of a false- 
bottom toilet. Will the clever ingenuity of the 
investigator run afoul the Art. 31 protection? 

A more difficult situation emerged in U.S. v. 
Alexander The accused wanted to cooperate 
but could not furnish a urine specimen. He 
was given liquids and the following day con- 
sented to catheterization. The chemical anal- 
ysis revealed the use of narcotics. No error 
resulted in admitting this evidence for voluntary 
cooperation was demonstrated. The case loses 
some legal strength, however, because the ac- 
cused judiciai.; confessed to the crime. 

The requirement of voluntary cooperation in 
furnishing a urine specimen in a narcotics user’s 
case was not met, however, where the accused 
provided the specimen while in a semi-conscious 
condition at the station hospital. He was in 
no condition to respond voluntarily to an inquiry 
whether he would furnish evidence against 
himself.* 

An additional danger in acquiring urine speci- 
mens arises when an illegal search of an accused 
is made. As the result of the discovery of 
suspicious narcotics articles, a urine specimen 
was obtained voluntarily from an accused. Ad- 
mission of this evidence against the defendant 
was error. The scientific evidence was the by- 
product of the illegal search so it was 
inadmissible.® 

EXTRACTING BLOOD: Blood, unlike urine, pro- 
vides a more serious challenge. Blood requires 
extraction. Voluntary passing is not possible. 
An order of a superior officer to remove the shirt 
and submit to a blood test for alcohol determina- 
tion is illegal. Actions by the accused as well as 
verbal utterances are considered “statements” 
against one’s self as expressed in Art. 31, the 
Court of Military Appeals held in U.S. v. Mus- 


2. 10 USCMA 8, 27 CMR 82 (1958). 

3. ACM 13419, 24 CMR 533 (1956), petition for review by USCMA 
denied, 24 CMR 311 (1957). 

4. U.S. v. McClung, 11 USCMA 754, 29 CMR 570 (1960). 

5. U.S. v. Williams, ACM 15962, 28 CMR 736 (1958). 
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guire.© A later case in a lower military court, 
nevertheless, has held admissible the blood alco- 
hol test results even though the blood was ex- 
tracted while the accused was in a semi-con- 


scious condition, unable to give or withold | 
In resting the decision on the U.S, ’ 
in Breithaupt v.> 


consent. ” 
Supreme Court decision 
Abram ®* this lower military tribunal failed to 
distinguish an important element. Breithaupt 
involved the right of a state under the 14th 
Amendment to extract blood from an uncon- 


scious truck driver, to test for the blood alcohol + 
level, to admit into evidence and to convict the | 
accused of traffic manslaughter. The U.S. Su- | 


preme Court held this action constitutional for 
the state, but no decision was made on the right 


of the Federal government to do this under the | 
This im- k 
portant distinction had been recognized by the © 


5th Amendment due process clause. 


Court in the earlier Musguire case. 


COLLECTING BREATHS: Collection of the ac- | 
cused’s breath could give rise to an interesting © 
case under Art. 31. An order to blow breath 


into a superior officer’s face to determine any 


alcoholic smell has been considered in one dis- ) 
senting opinion to be not violative of the pro- © 
Since | 
the military law places heavy emphasis on the | 
active duty to warn the accused as well as to | 


tection against incriminating evidence.® 


prevent compulsory incrimination, involuntary 
breath collection for machine testing of blood 
alcohol would appear to be invalid. 

Blood alcohol determination by the acquisi- 
tion of urine, blood or breath has run a different 


course in the civil jurisdiction. Implied consent © 


laws operate constitutionally in several states 
already. A traffic offender suspected of intoxi- 


cation is requested to volunteer for blood ex- 
His refusal becomes a ground for 


The volun- © 
tary nature of the accused’s consent under such ~ 


traction. 
withdrawing his driver’s license. 


a procedure raises some doubts. Civil courts 


have also been much less concerned about trick- | 


ery in acquiring urine specimens in traffic cases. 


Breath machines are in wide use and solidly | 


legal.?° 
The crux of the difference in the approaches 


to extraction of body fluids or breath by the } 
military and civil authorities rests in Art. 31. | 


Military decisions make no mention of the high 


quality of the scientific test to determine the | 
physical condition; civil decisions do. Thesocial ; 





6. 9 USCMA 67, 25 CMR 329 (1958). 

7. U.S. v. Ross, CM 403401, 29 CMR 612 (1959). 

8. 352 U.S. 432 (1957). 

9. U.S. v. McCann, 8 USCMA 675, 25 CMR 179 (1958). 


10. Donigan, CHEMICAL TESTS AND THE LAW, Northwestern 


University, Traffic Institute (1957). 
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problems created by alcohol intoxication or drug 
use also shape civilian courts’ attitudes to acqui- 
sitions from the accused’s body. In the military 
law these problems are not mentioned. Civil 
tribunals have de-emphasized the incriminating 
aspect of the acquisition; military courts under 
the Art. 31 provisions have placed incrimination 
as the paramount test. 

FORCING HANDWRITING: With the rapid de- 
velopments in the forensic sience area of ques- 
tioned documents, an accused is often requested 
to supply handwriting exemplars. Under this 
acquisition for scientific determination, in con- 
trast to the extraction of body fluids, no viola- 
tion of the integrity of the human body occurs. 
No physical danger to the accused arises. Cur- 
rently the forceful acquisition of such speci- 
mens is prohibited in military law although the 
history of this matter reflects a decided change 
in attitude. In U.S. v. Minnifield * the Court 
of Military Appeals overruled an earlier de- 
cision ?2 as it held an accused’s handwriting 


» sample to be equivalent to a “statement” under 


Sie, 





is dient Sta 


Art. 31. 

A vigorous dissent refused to equate the 
sample handwriting as a “statement” and pre- 
ferred to retain the prior law on the subject. 
The sample is not like a confession. The mean- 
ing of the words are not the evidence but rather 
the graphic symbols. The physical integrity of 


» the human body is not violated. No physical 


coercion is performed. A high degree of trust- 
worthiness in the scientific tests is available. 
Here the dissenting military judge displays rea- 
soning similar to the civil courts in the fluid ex- 
traction cases previously discussed. 

Under situations where the accused provides 
handwriting samples subsequent to denial of 
his right to consult counsel, the issue of volun- 
tariness under Art. 31 also arises. Military de- 
cisions require the trial tribunal to determine 
this issue. The handwriting specimen need not 
be violative of Art. 31 even where counsel has 
been denied, one case held.** Another decision 
stated that the military rule, which permits the 
compelling evidence of guilt to override a failure 
to warn the accused properly of his rights, can- 
not be applied to the incident where the investi- 
gator takes the handwriting exemplar after an 
improper warning." 

COMPELLING SPEECH: The Court of Military 
Appeals has recognized that compulsion of the 
accused to submit to a voice identification test 


11. 9 USCMA 373, 26 CMR 153 (1958). 

12. U.S. v. Ball, 6 USCMA 100, 19 CMR 226 (1955). 
13. U.S. v. Pender, ACM 15193, 26 CMR 901 (1957). 
14. U.S. v. Cazenave, CM 401902, 28 CMR 536 (1959). 
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by speaking into a telephone can violate the self- 
incrimination privilege. If no threat, coercion 
or unlawful inducement be applied, the test re- 
sults are admissible, however.*® 

EXPOSING THE BODY EXTERIOR: Greater free- 
dom is given the investigator to acquire evi- 
dence for scientific analysis from the exterior 
of the accused’s physical body. Involuntary 
fingerprinting does not violate the privilege of 
self-incrimination. This taking is analagous 
to visible observation of the outer body and 
clothing for incriminating signs which is law- 
ful under Art. 31.° 

An important decision in U.S. v. Morse ** in- 
troduced the legality of acquisition of scientific 
data in an interesting manner. To identify the 
unknown person rifling a vending machine, a 
CID agent inserted twenty coins painted with a 
fluorescent paste and a powder which leaves a 
blue stain on hands and clothing. Subsequently, 
the machine was again rifled. Nine persons 
with access to the vending apparatus were 
called. The agent viewed each person’s hands. 
One person displayed blue stains. Under ultra- 
violet light this person’s gloves fluoresced. 
Then, the accused was advised of his rights un- 
der Art. 31. To observe what is open or patent 
in sunlight or artificial scientific light is neither 
a search nor a statement, the court held. 

The investigator must warn the suspect, how- 
ever, when he first asks for the location of 
clothes and then subjects them to scientific tests 
for blood. Here the accused’s statement incrim- 
inates him by revealing the source of scientific 
evidence.*® One judge contended, however, that 
a search incidental to apprehension did not be- 
come illegal because of failure to warn. 

Medical examinations which discover needle 
marks on the arm may arouse suspicion of 
narcotics’ use. The doctor can proceed to ob- 
tain a clinical history for treatment. UCMJ 
31(b) does not apply and the medical scientist 
can testify as to his opinion that the accused is 
a narcotics user even though no warning was 
issued.’® On the other hand one medical officer 
asked a suspect during a medical examination, 
without the required warning, if he smoked 
marihuana. The accused confessed he did. 
Neither the confession nor a scientific opinion 
based on the confession were admissible.” 

MEASURING PHYSIOLOGICAL CHANGES: An- 
other phase of the acquisition problem in scien- 


15. U.S. v. Brown, 7 USCMA 251, 22 CMR 41 (1956). 

16. U.S. v. Bartlett, CM 403092, 28 CMR 589 (1959). 

17. 9 USCMA 799, 27 CMR 67 (1958). 

18. U.S. v. Williams, 10 USCMA 578, 28 CMR 144 (1959). 
19. U.S. v. Baker, 11 USCMA 313, 29 CMR 129 (1960). 

20. U.S. v. Saxton, SF NCM 56 01008, 22 CMR 714 (1956). 
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tific evidence is to measure physiological body 
changes—blood pressure, respiration, skin 
moisture—to determine whether an accused is 
speaking truthfully. The lie detection appara- 
tus is recognized as a valuable and valid in- 
vestigation instrument by military tribunals. 
The results are inadmissible, but a confession 
stimulated by applying the test is not rendered 
inadmissible thereby. Evidence that an accused 
took a lie test is even admissible to indicate a 
confession is voluntary for it gives a reason 
for the confession.”* 

One particular aspect of the admission that 
a lie detection test has been given involves the 
effect on the judges. One judge, operating un- 
der par. 62b, MCM, 1951, disclosed in open court 
that he was aware of certain lie detection tests 
which could be the basis for a challenge against 
him so he was excused. Under these circum- 
stances the seeds of prejudice were planted in 
the minds of the other court members. A new 
trial had to be granted.** This case emphasizes 
the real difficulty with all lie detection tests, 
civil or military: the test replaces the impartial 
tribunal as the decider of the legal issue of fact. 

OBSERVING MENTAL CONDITIONS: The final 
area of acquisition of facts for scientific evalu- 
ation to provide legal evidence incorporates 
extraction of words and acts to determine an ac- 
cused’s mental condition. Two lower court mar- 
tial cases have stated the Art. 31 warning does 
not apply when a military doctor is performing 
a psychiatric examination to determine the 
mental condition of the accused.” 


PRESERVATION 


IN CIVIL ENFORCEMENT to preserve the chain 
of custody of scientific evidence is a greater 
problem than in military criminal justice. Mili- 
tary discipline and effective criminal investiga- 
tion training are perhaps the reasons. The legal 
rule under both jurisdictions is precise and ab- 
solute. Who controls the scientific evidence 
from the crime scene to the courtroom must be 
documented and approved. To preserve the sci- 
entific integrity of the material and to prevent 
the possibility of unscientific contamination or 
improper identification are the reasons therefor. 
As one military tribunal graphically stated :* 


21. U.S. v. Johnson, WC NCM 58-01416, 28 CMR 662 (1958). See 
also U.S. v. Haynes, ACM 13813, 24 CMR 881 (1957). 

22. U.S. v. Richard, 7 USCMA 46, 21 CMR 172 (1956). 

23. U.S. v. Johnson, ACM 15164, 27 CMR 932 (1957), petition for 
review by USCMA denied, 27 CMR 512 (1959); U.S. v. Larkin, 
CM 400805, 27 CMR 766 (1959), petition for review by USCMA 
denied, 28 CMR 414 (1959). 

24. U.S. v. Spencer, CM 389398, 21 CMR 504, 510 (1956). 
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Trial counsel should have followed the method em- 
ployed in United States v Ford (No. 4192), 4 USCMA 
611, 16 CMR 185, wherein the laboratory technician 
who ran the test which ends up with the spots on the 
final filter charts was called as a witness, gave his | 
professional qualifications, testified that before per- | 
forming the described extractions, he checked and | 
determined that the laboratory equipment used was | 
clean and free from contamination, that during the | 
course of the processing the specimen was not con- ~ 
taminated in any way, described the steps and pro- ~ 
cedures taken by him, and that he delivered the end | 
product filter sheets, which he identified, to the toxi- © 
cologist. With that foundation, the toxicologist’s 
opinion based on the final filter sheets was received 
as admissible with a properly proved foundation. 


Testimony of each person handling the evi- © 
dentiary material is not necessary. If proper © 
labelling prevails and no discrepancies occur in * 
identification in court, the tribunal will sustain — 
the chain of custody as a foundation for the 
scientific testimony.** . If an officer signs a scien- © 
tific report as laboratory officer, he must testify 
either in person or by deposition.“ He is amore | 
crucial witness than the mere handler of the , 
scientific material whose absence may be re- © 
placed with proper labelling provided no dis- 
crepancies appear. a 

Another factor to be remembered as one court 
martial emphasized is that crime laboratories | 
unlike hospitals or dispensaries cannot generally 
obtain additional valid specimens. The prose- 
cution, therefore, must assume the affirmative 
duty to “show the custody of the suspected item, 
and the absence of any substantial opportunity ~ 
for mistake as to its identity.” 2’ 








mm 





EVALUATION 


CAREFUL CASE PREPARATION when scientific ; 
evidence is available demands evaluation of the | 
quality of the science which produced the evi- © 
dence. Testimony utilized for proof of non- 
scientific facts often relies principally on quan- 
tity—four witnesses who observed an event in 
a particular manner are more acceptable than 
two witnesses who saw the same event in a_ 
different manner. The quality of the testimony | 
is not entirely forgotten, but quantity plays a © 
larger role. q 

Scientific evidence assumes legal stature in © 
direct proportion to the scientific ability of the 
expert witness. Often scientific opinions are in — 
conflict. The court must resolve these conflicts. | 
To evaluate the expert witness testimony be- f 


25. U.S. v. Bass, 8 USCMA 299, 24 CMR 109 (1957). 
26. U.S. v. Westcott, CM 393521, 23 CMR 468 (1956). 
27. U.S. v. Bates, CM 391475, 22 CMR 413, 414 (1956). 
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comes a heavy challenge. Several cases under- 
score this basic problem of careful evaluation. 

In U.S. v. Soule ** one psychiatrist diagnosed 
the accused as suffering from pathological in- 
toxication which barred his seeing consciously 
the difference between right and wrong and ad- 
hering to the right. Two other psychiatrists 
stated pathological intoxication was not a recog- 
nized diagnosis, and no evidence of a psychiatric 
disease, psychosis, neurosis, or significant char- 
acter disorder could be found in the accused. 
One of these two psychiatrists could not deter- 
mine if the defendant knew right from wrong. 
The other stated the soldier did know this differ- 
ence. The court resolved the issue by finding 
no substantial issue of insanity presented be- 
cause alcoholism not amounting to a psychosis 
is not a mental disease which completely de- 
prives the accused of his abilities to distinguish 
right from wrong. 

In a medical area acknowledged to present a 
controversial scientific matter, the tribunal can 
approach truthful justice only after careful 


_ evaluation of the opportunity of the medical ex- 


pert to acquire facts. A prosecution expert 
psychiatrist who based his opinion on observa- 
tion, interviews and tests conducted over two 
periods of two weeks each should be given 
higher evaluation than a defense expert who 
saw the accused for two hours one time with 
no tests being given.” 

Mental problems are not the sole source of 
judicial concern. Physiological matters can cre- 
ate scientific differences in the experts’ opinions. 
Establishing the time of death, often critical in 
homicide cases, has led to conflicting testimony. 
One doctor in U.S. v. Hurt ® supplied a time 
estimate based on the interval of time between 
the completion of the process of rigor mortis 
and its dissolution. The doctor who performed 
the autopsy, however, relied on the extent of 
post mortem changes, the place where the au- 
topsy was performed, the climate, the decom- 
position and the empty stomach of the victim 
who had eaten at a specific time before death. 
The court-martial placed the time of death as 
testified to by the autopsy surgeon. Not only 
an aceptable decision, but a wise one based on 
the quality of the evidence. 

Often the method of communicating the qual- 
ity of scientific evidence can be important. The 
triers of fact being laymen require visual aids. 
Tribunals should be allowed to make broad use 
of photographs in color or black and white and 


28. CM 401316, 27 CMR 706 (1958). 

29. U.S. v. Oakley, CM 398074, 28 CMR 451 (1958). 

30. 9 USCMA 735, 27 CMR 3 (1958). See also U.S. y. Gurno, CM 
398646, 26 CMR 556 (1957). 
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sketches of the human body when relevant. 
Like civil courts, military tribunals have mini- 
mized the danger of inflaming prejudices in 
homicide * or rape * cases with the admission of 
relevant photographs or diagrams. 


ADMISSION 


THE TOUCHSTONE OF scientific evidence in 
criminal justice proceedings is the expert wit- 
ness. Upon his being properly qualified rests 
the admissibility of evidence and what may be 
the crucial proof of the crime. Scientific evi- 
dence is often reduced to writing in the form of 
laboratory reports. When such reports are spe- 
cifically prepared for trial, they do not qualify 
under the “business entry” exception to the 
hearsay rule. A blood alcohol analysis report 
made in preparation for prosecution at an Army 
hospital was held inadmissible as such.** 

The expert scientific witness must display 
special knowledge concerning the scientific mat- 
ter in evidence. Education and experience are 
the two sources to authenticate this specific. 
Where a witness has broad scientific back- 
ground the tribunal can permit testimony on a 
narrow specialty. In one case a medical officer 
was permitted to testify without specially quali- 
fying as an expert on sobriety. Special educa- 
tion was unnecessary to qualify as a sobriety 
specialist.** 

Even lacking education, experience can 
qualify a person as a scientific expert. One 
layman was allowed to testify to the identity 
of marihuana used by defendant. 'This layman 
had himself smoked marihuana, had associated 
with others who did so in his presence fifty to 
one hundred times. He described how he identi- 
fied the leaves and how smokers reacted. Finally 
he correctly analyzed two piles of leaves during 
the trial.** With this ground laid, he qualified 
for the scientific identification that what de- 
fendant had used was marihuana. 

Occasionally vital, real evidence is destroyed. 
Photography, a simple application of science, 
can be helpful. To substitute photographs of 
clothing lost in a rape case is permissible.” 

A refusal to take any scientific test or to sub- 
mit to such a test can imply the truth of what 
the test might prove, e.g., lie detection test. To 
allow admission of such refusal has been pre- 


31. U.S. v. Harris, 6 USCMA 736, 21 CMR 58 (1956). See also 
U.S. v. Gibson, ACM 9073, 17 CMR 911 (1954). 

U.S. v. Bennett, 7 USCMA 97, 21 CMR 223 (1956). 

U.S. v. Westcott, CM 393521, 23 CMR 468 (1956). 

U.S. v. Saldana, NCM 56 00176 (SF), 21 CMR 551 (1955). 

U.S. v. Jones, CM 385050, 20 CMR 438 (1955), affirmed by CMA 
on other grounds, 22 CMR 73 (1956). 

U.S. v. Koleske, ACM 13562, 24 CMR 652 (1956). 
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cluded by the privilege against self-incrimina- 
tion, however.” 

With reasonable care the admission of scien- 
tific data can be achieved in most criminal cases. 


WEIGHT 


THIS ASPECT OF science in criminal justice will 
become the most important as criminal law 
continues its development. The high degree of 
truth and accuracy which accompany science 
provide heavy weight in the crucial area of legal 
proof. As one tribunal has stated: * 

On the basis of such evidence standing as it is, un- 
rebutted and uncontradicted, we can only conclude, 
as did the court martial, that such testimony is not 
only credible, but of sufficient weight to establish the 
presence of morphine in the urine specimen examined 
beyond a reasonable doubt. 


In simple terms scientific evidence alone can 
often carry the burden of proof beyond a rea- 
sonable doubt. 

The evidentiary link in one murder case con- 
necting the wrongful act of shooting by the de- 
fendant and the killing of the victim represented 
another value of science: it can operate as cir- 
cumstantial evidence. Where direct testimony 
was weak as to the shooting, ballistics evidence 
connected the death bullet in the victim’s body 
with the accused’s pistol. The inference of cir- 
cumstantial evidence was sufficient to carry the 
proof beyond a reasonable doubt that a homicide 
occurred.” The evidence of circumstance alone 
is sufficient to convict in a crime where such evi- 
dence eliminates every reasonable hypothesis 
but that of guilt. And each circumstance stand- 
ing alone need not be sufficient to prove beyond 
a reasonable doubt. “The decisive test is the 
cumulative effect of all circumstances considered 
in their entirety.” “ 

Scientific evidence in military justice displays 
its weakest front in the psychiatric fields. The 
nature of man’s knowledge in this area is yet 
not decisive. Truth and accuracy of scientific 
facts are difficult if not impossible to acquire. 
Even where uncontradicted defense evidence of 
the accused’s insanity is present, it “does not 
necessarily mean that reasonable men must en- 
tertain a reasonable doubt as to the accused’s 
sanity.” * 

After trial, scientific tests also have played a 
significant role. The staff judge advocate’s re- 


37. U.S. v. Cloyd, ACM 14909, 25 CMR 908 (1957). 

38. U.S. v. Yates, ACM 8695, 16 CMR 629, 636 (1954), petition for 
review denied by USCMA, 16 CMR 292 (1954). 

39. U.S. v. Harris, CM 398251, 25 CMR 584 (1957). 

40. U.S. v. Hurt, CM 389037, 22 CMR 630, 642 (1955). 

41. U.S. v. Carey, 11 USCMA 443, 29 CMR 259, 265 (1960). 
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view of the proceedings are not illegal when 
matters outside the record are incorporated | 
even when they represent scientific tests like lie | 
detection.** 

A convening authority “* and a reviewing au- ; 
thority ** both have the legal right to consider | 
post-trial lie detection tests to disapprove the | 
finding of guilty. Although to affirm such find- 
ings no such use of science is permitted. 






































CONCLUSION 








The real importance of science is in the iden- © 
tification of the innocence of suspect either as 
a by-product in establishing the guilt of another, 
or by manifesting directly the innocence of the 
guiltless suspect. In building a system of jus- 
tice to achieve this goal the danger confronting 
us still remains that in our passion for science 
to acquire truth, human dignity may be de- 7 
stroyed. Let our watchword be: Science is | 
made for man, not man for science. 


42. U.S. v. Inman, CM 389999, 21 CMR 480 (1956); U.S. v. Martin, 

9 USCMA 84, 25 CMR 346 (1958). ~ 
43. U.S. v. Mazurkewicz, CM 392005, 22 CMR 498 (1956). 
44. U.S. v. Judd, ACM 14780, 26 CMR 881 (1957). 












































INTEREST CONFLICT 





(Continued from page 70) 


retired pay for the period 1 February 1959, the begin- 
ning of his employment, until 1 February 1962, the 
date on which he completely excluded all contacts with 
the Navy, and further, that action should be taken to 
recover retired pay received by the officer during that 
period, through deductions from his future retired pay, 
as required by 5 USC 46d. (Comptroller General’s de- 
cision B-147879 of April 4, 1962.) 


CDR WILLIAM E. NEELY, USN 


Head, Finance Branch, 
Office of Judge Advocate General 
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NAVY LEAGUE AWARD 


Lt. Commander Richard E. Blair, USN, was pre- | 
sented the Navy Lawyer Award at the Annual Awards © 
Luncheon of the Navy League in Chicago on 16 May 
1962. The award, which carries a cash stipend of $500, 
was given to Lt. Commander Blair for his article en- 
titled “Court-Martial Jurisdiction Over Retired Regu- 
lars: An Unwarranted Extension of Military Power.” 
His article which was judged and selected as the best 
of the year was published in the Georgetown Law Re- 
view, Volume 50, Fall 1961, issue. 

The objective of the Navy lawyer competition on 
published writings is to encourage meritorious profes- 
sional publication by Navy law specialists on active duty 
and to focus attention on law as an important tool in 
the performance by the Navy of its Mission. Details of 
the 1962 competition may be found in a soon to be re- 
leased SECNAV Notice. 
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INVESTIGATIVE PROCEEDINGS 


involving 
LINE OF DUTY—CONDUCT DETERMINATIONS 
Some Common Errors 
By LCDR H. ALLYN IRWIN, USNR* 


ie QUALITY OF investigations conducted 
under the provisions of the Manual of the Judge 
Advocate General, which became effective on 
1 November 1961, has shown a marked improve- 
ment over reports previously received. Few 
substantive changes from the 1955 Naval Sup- 
plement to the Manual for Courts-Martial were 
made in compiling the JAG Manual. The ma- 
terial is now in a form which facilitates study 
and use. After over six months of use of the 
new manual, an experience pattern in investiga- 
tive proceedings emerges. It may therefore be 
well to enumerate the common errors which are 
noted in these reports, in an effort to improve 
the quality of this facet of Navy administration. 

It would be an over-simplification to advise 
investigating officers to follow the Manual to 
ensure correctness and completeness, although 
such advice would be correct. Most naval offi- 
cers are called upon to conduct investigations 
but a few times in their careers. Some (quite 
exceptionally) may never be required to do so. 
Nevertheless, a prior study of investigative pro- 
cedures would be worthwhile in contemplation 
of the day when, as executive or commanding 
officers of naval units, such reports must be re- 
viewed and commented upon intelligently. 

No allusions will be made here to the vast 
number of complete and commendable reports 
which are received. Enumerated here will be 
the deficiencies which make it difficult or impos- 
sible for the Judge Advocate General to form 
a legal opinion based on the evidence in the rec- 
ord in the ten per cent of the line of duty-conduct 
cases wherein misconduct is involved. Some 
investigating officers, being so near the problem, 
interviewing so many witnesses and following 
so many leads, form a mental block by the time 


*Lt. Commander H. Allyn Irwin, USNR, is presently Head, Review 
Branch, Investigations Division, in the Office of the Judge Advocate 
General. He holds the degrees B.S. in Business Administration, 
and the LL.B. from the University of Florida. LCDR Irwin is a 
member of the bar of the State of Florida and several Federal bars, 
including the Court of Claims, Court of Military Appeals, and the 
U.S. Supreme Court. 





they compile their report. They fail to remem- 
ber that although they may know all the facts, 
reviewing authorities know only what the in- 
vestigating officer chooses to place in the record. 


INTERESTED PARTIES 


One of the most common errors seen is the 
failure of the investigating officer to accord the 
rights of a party to persons having a direct 
interest in the matter under investigation. It 
is sometimes unclear in the record that a party 
was properly made aware of his rights. An 
ambiguous comment in the preliminary state- 
ment that all parties were made aware of their 
rights is insufficient unless the names of all 
parties are included and, in addition, these 
rights are set forth over the signature of the 
party in his statement. In a recent opinion 
of the Judge Advocate General,? involving a 
disability and a military offense, the following 
comment appears, concerning the failure to ac- 
cord the rights of a party to the person involved : 

The evidence shows that the period of ... impair- 

ment was due to misconduct. .. . deficiencies [fail- 

ure to accord rights to the party, among other things] 
are not explained satisfactorily in this record. The 
defects render the record valueless for the purpose 
of administering the statutes and regulations involved. 

To return the record at this time for corrective ac- 

tion . . . is not likely to be productive of proper ad- 

ministration, should [the injured person] desire to 
contest any of the issues, and would merely add to 
the money and man-hours already involved. 


The above is a case of an injury, clearly re- 
sulting from misconduct, in which the lack of 
co-ordination in administrative and medical 
matters, and the lack of conscientious compli- 
ance with the regulations by the investigating 
officer, resulted in the filing of a “valueless” re- 
port. The investigating officers in these cases 
have concluded that the injuries did not result 
from misconduct, failing to recognize that 
others may reach the opposite conclusion. 


1. JAG MANUAL secs. 0304e; 1101c. 
2. Unpublished JAG opinion, Bnd. #1534-62 of 20 Feb 1962. 
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The foregoing is not intended to imply that 
all witnesses should be parties. Some investi- 
gating officers go to that extreme, even to the 
point of naming civilians as parties. There is 
no basis in law for designating a civilian a party 
unless he is employed by the Department of De- 
fense, and then only at his own request.® 

A further common error is the method of 
handling the party once he has been named and 
advised of his rights. The rights of a party 
are well defined. He must be accorded them, 
but he is not entitled to additional consideration, 
or immunity from all interrogation. The in- 
vestigating officer, after advising the party of 
his rights and taking his statement, should 
question him in detail with respect to those 
areas which have been intentionally or uninten- 
tionally omitted by the party. The party is fre- 
quently the person who knows most of the facts 
concerning the matter under investigation. In- 
tensive, searching, questioning (but courteous 
and reasonable) is not only permissible but de- 
sirable. It is only in a Court of Inquiry where a 
party cannot be involuntarily treated as a wit- 
ness. More often than not, such specific ques- 
tioning will provide the answers the investi- 
gating officer needs. The party, having been 
warned, must affirmatively claim his privilege 
against self-incrimination. The right against 
self incrimination relates only to the specific 
question to which that right is claimed by the 
witness. The witness may, and should, be ques- 
tioned on pertinent matters other than those to 
which he specifically claimed privilege. Some 
investigating officers fail to include any state- 
ment of the party or substitute a completely 
inadequate ex parte recital of what the party 
told them. 


SANITY AND INTENTIONAL SELF INJURY 


A great percentage of the cases in which the 
issue of misconduct is seriously involved are the 
incidents of self-injury. To most investigating 
officers, this is an unknown and unusual area, 
and the issues which emerge are not simple. 
In this situation probably more than any other, 
the complete co-ordination and co-operation 
among the investigating officer, the medical of- 
cer and the convening authority are essential 
to the well considered and well documented re- 
port. Without such co-ordination, inordinate 
delays will ensue due to a hold-up in obtaining 
medical evidence, interviewing the party and, in 
some cases, the ill-advised transfer (or dis- 
charge) of the party prior to completion of the 
3. JAG MANUAL sec. 0302a(2). 
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investigation. Lack of co-operation among de- 
partments, even within the command of the 
convening authority, has been known to make 


the duties of the investigating officer not only — 


difficult, but in certain cases insuperable. 
Contrary to popular belief, a vast number of 
self-injuries are not suicides or attempted sui- 
cides. A bona fide suicide or attempted suicide 
requires the specific intent of the person com- 
mitting the act, to end his life. Most of them 
cannot even be called a suicidal gesture; they 
are manipulative acts, the purpose of which is 
all too frequently left obscure, primarily due to 
the complete lack of evidentiary matter in the 
record upon which to make a valid legal deter- 
mination. Records are often received with very 
sketchy medical information. There may be a 
statement of the medical officer (psychiatrist) 
advancing his opinion that the person was tem- 
porarily insane, not responsible for his conduct 
or that he could not at the time discern right 
from wrong. This simple statement completely 
satisfies the investigating officer; all his ques- 
tions have been answered and he can now 
blithely write his report. Unfortunately, this 
statement is rarely sufficient. In addition, such 
records should contain copies of every record, 
report and finding upon which the opinion was 
based.> They should contain sufficient informa- 
tion to enable another psychiatrist to study and 
conscientiously arrive at an informed conclu- 
sion. This is not to say that the medical officer 
has been pragmatical. Rather, he has been 
completely honest and may have stated a cor- 
rect medical opinion on the basis of limited data. 
It does not follow, however, that the injured 
party is not legally responsible for his conduct. 
The medical officer is not making a legal deter- 
mination of the case; he is advancing a medical 
opinion. The investigating officer himself may 
have already collected information and evidence 
which if known to the medical officer, would 
assist him in formulating his opinion. Here is 
an instance of a need for co-operation to work 
both ways. In this type of case, the investigat- 
ing officer and the medical officer should ex- 
change information freely, in order that neither 
shall be required to form his opinion without the 
benefit of every piece of available information. 
The criteria to be applied in making a legal 


4. United States v. ERB, 12 USCMA 524 at 530, 31 CMR 110 (1961). 
Where one psychiatrist stated “the accused could not ‘in any 
degree’ distinguish right from wrong’. In the opinion, Chief 
Judge Quinn observed: “Medical board proceedings ... are not 
judicial in nature, purpose or effect; they are entirely adminis- 
trative. ... Medical opinion is unquestionably important... 





but the ultimate decision as to the accused’s legal responsi- 
bility . . . is a matter for judicial determination. 
5. JAG MANUAL sec. 0811a(10). 
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determination as to the sanity of the injured are 
the same as are applied when the issue has been 
reasonably raised before or during a trial by 
court-martial. Many investigating officers de- 
termine the legal responsibility solely on the 
basis of evaluating the motivation for the act. 
An assumption that all suicides or attempts 
which are not rationally motivated are acts of 
a person not legally responsible (not sane) 
without applying the proper legal tests,’ is 
unfounded. 

One explanation of the act of self-injury com- 
monly overlooked is that it was an act of malin- 
gering.® Cases are received which contain 
information which strongly suggest that possi- 
bility, but unfortunately, no one has recognized 
the possibility and followed it up; therefore, 
the record does not contain sufficient evidence 
to justify a legal conclusion that such was the 
case. There may be evidence that the injured 
person evinced a desire to get out of the service; 
he may have admitted that the superficial wrist 
cutting was not a serious attempt to end his 
life; or he may have gone to great lengths to 
make sure someone was near when he took an 
overdose of drugs. A complete follow-up on 
such evidence might well uncover enough infor- 
mation not only to make a well-advised line of 
duty/conduct determination, but also to war- 
rant trial by court-martial. Often the result, 
reported by one of the reviewing authorities in 
the chain of command, is that the injured man 
has been administratively separated from the 
naval service ; thus he was completely successful 
in his purpose. He has received a discharge— 
even under honorable conditions. Later, de- 
pending upon the seriousness of the injury, he 
might assert a claim for a service-connected 
disability. Manifestly, Congress does not in- 
tend that malingerers be paid for self-induced 
disabilities. 

TIME LOST 


The amount of time lost from duty due to 
injuries is frequently the sole basis for ordering 
an investigation. In all cases of injury it is im- 
portant that the report contain a finding as to 
the number of days lost.° The injury report 


6. MCM 1951, pars. 120b and 121. 

7. One recognized medico-legal authority makes this statement. 
“, .. it is certain that many who commit suicide would not have 
been found insane or incompetent by a jury a half hour before 
committing the act.” Guttemacher and Weihoffen, Psychiatry 
and the Law 72 (1952). 

. See: J. S. Lobenthal, Jr., Malingering: Two Disciplines Interact, 
JAG JOURNAL, May 1958. (Malingering is a felony, UCMJ, 
art. 115; MCM 1951, 127c (at p. 221) and 194; it is not an 
uncommon occurence and the possibility should be considered in 
all self-induced disability cases.) 

9. In cases of death coupled with unauthorized absence or desertion, 

the pay status of the individual at the time of death should be 
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form contains a block in which the number of 
days lost (or date returned to duty) is placed. 
Nevertheless, reports of investigation fre- 
quently fail to contain an affirmative finding in 
that regard. Indeed, it is frequently impossible 
to infer the fact from the evidence in the record. 

If there is physical inability to perform duty 
for a period in excess of twenty-four hours, a 
conduct and duty status determination is re- 
quired. Self-injury cases furnish a good ex- 
ample of a common error of improperly re- 
cording time lost. Ina typical case, the injured 
party is admitted to the hospital where super- 
ficial injuries are treated. Except for the un- 
usual circumstances of the injury, he would 
be returned to duty; however, he is retained in 
the hospital for psychiatric evaluation before 
being discharged. It is for the investigating 
officer (aided by medical records and opinion) 
to determine how much, if any, of the hospitali- 
zation was due to the injuries and how much 
was for the purpose of psychiatric evaluation. 
An investigation and report in such a case is 
proper, even though the injuries do not involve 
time lost from duty, but a conduct and line of 
duty opinion is not required.’ 

This article will not be concerned with the 
administrative processes involved in “time lost”. 
A recent JAG JOURNAL article™ deals with 
many of the ramifications of that subject. It 
suffices to say here that it is a matter for de- 
termination in the record, as any other fact, 
and time lost for injury relates to the period of 
service (10 USC 972) and time lost due to 
actual drug or alcoholic impairment relates both 
to service and pay (10 USC 972 and 6111). 


ACTIVE AND INACTIVE DUTY TRAINING 
RESERVISTS 


One of the most troublesome types of inves- 
tigations involves injuries to reservists perform- 
ing active duty or inactive duty training. In 
addition to all the facts involving injury to a per- 
son on active duty (or extended active duty in 
the case of reserves) , evidence is required which 
will permit a legal determination of whether 
the reservist was, at the time of the injury, 





indicated as this is of critical importance in connection with 
survivors benefits. In cases of injury coupled with unauthorized 
absence, the fact that disciplinary action was not taken does not 
excuse the absence (for pay and service purposes), unless the 
absence was factually unavoidable. See: BUPERS Manual, art. 
C-7811(3) (Change 5) ; 10 USC 972; 37 USC 33(b) ; NAVCOMPT- 
MAN, pars. 044019.1b, 044019.1d(3), 044250, 044251, 044253.1, and 
044254; 40 Comp. Gen. 366 (1960) ; 39 Comp. Gen. 781 (1960). 

10. Op JAGN 1957/371, 27 September 1957, 8 DigOps LOD, sec. 13.1. 
Also see: JAG MANUAL secs. 0801a and 0809e. 

11. R. F. Garrity, Jr., Effects of Time Lost, JAG JOURNAL, Sep- 
tember 1961. 
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employed on active duty within the scope of 
the applicable laws** in order to determine 
whether he qualifies for Navy administered 
benefits. Navy administered benefits include 
temporary hospitalization up to permanent dis- 
ability retirement. The investigating officer 
must supply complete evidence that the injured 
reservist was or was not, at the time of the in- 
jury, “employed” on active duty. He therefore 
turns to the question of what constitutes “em- 
ployment”. The answer is furnished by the in- 
clusion of a copy of the reservist’s orders, and 
compliance—proof that he was physically on 
duty under competent orders. This is a simple 
chore if the injury occurred on the seventh day 
of a fourteen day period of training duty, or 
after one hour of a two hour inactive duty 
training drill. The difficult case arises where 
the injury occurs near the beginning or end 
of the period of duty. 

Based on decisions of the Comptroller Gen- 
eral of the United States, the rules have been 
stated in section 0911 of the Manual of the 
Judge Advocate General. 


0911b Active duty for training.—The period of active 
duty for training is from the time of reporting to 
the time of release, plus the time of travel to and 
from duty by the most direct and usually traveled 
rail route. 


Thus, a reservist may be traveling in his au- 
tomobile (private auto travel authorized in his 
orders) from New York to the Naval Air Sta- 
tion, Jacksonville, to report for a fourteen day 
period of active duty training. In order to re- 
port at the time written in his orders, he would 
have to board a train at noon on the previous 
day. Since he plans to drive, he leaves home 
two days before the designated reporting time. 
The fact that his orders authorize him to drive 
his automobile does not operate to extend the 
travel time, even though it will take at least 
two days to make the trip. If he is injured in 
Baltimore before midnight on the first day of 
the journey, he was injured prior to entering 
on active duty. If an injury occurs in South 
Carolina on the morning prior to his reporting 
date, he was a member of the service at the 
time of his injury, since he was employed on 
12. 10 USC 6148(a) provides that a member of the reserves who is 

ordered to active duty or inactive duty training and is disabled 

in the line of duty from injury while so employed is entitled to 
the same benefits as are provided by law or regulations in the 
case of a member of the Regular Navy. 

13. 36 Comp. Gen. 246. The Comptroller General here stated that a 
reservist is in an active duty pay status for the entire day on 
which he begins his journey to report for active duty for training. 


Therefore, it is immaterial whether the injury is sustained before 
or after the necessary departure time by rail on that day. 
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active duty for training during the entire day 
on which he would have had to depart if trav- 
eling by train.” 

0911c Inactive duty training (drill) —Engagement in 

inactive duty training (drill) is considered to be only 

that period between muster and dismissal. 

The important consideration in close cases of 
this type is, of course, whether the injury oc- 
curred after muster but before dismissal. Com- 
plete specific evidence on this point must be in 
the record in order to reach a determination. 
Examine this recent case * involving a young 
reservist recruit. An evening drill was sched- 
uled to begin at 1930 and the personnel of the 
unit, having arrived at the training center a 
few minutes early, were waiting for the com- 
mencement of the training pericd. At 1930 the 
“order” was passed to muster on the lawn of 
the building. In proceeding to the muster area, 
our reservist stepped on a rope in the grass and 
sustained an injury. In his opinion the Judge 
Advocate General stated, “The act of muster is 
the definite act wherein those present who will 
participate in the drill take position in a desig- 
nated formation (or other place as authorized) 
and which takes on its military character for 
the drill by variously being called to attention, 
commencement of the roll call, or the commence- 
ment of authorized instruction. Until the per- 
sonnel are assembled as a military unit under 
authorized military command, they are not en- 
gaged in inactive duty for training . . . Get- 
ting into uniform, traveling to the reserve cen- 
ter, proceeding to the muster area and getting 
into formation (or other place as authorized) 
is necessary preparation for the drill and pre- 
cedes the muster itself... [the reservist] 
was... at liberty not to proceed to the area 
for muster and to pursue any civilian diversion 
of his choosing—military jurisdiction had not 
as yet attached.” 

When an inactive duty reservist dies as a 
result of injuries sustained while traveling to 
or from drill, one Navy administered benefit 
accrues. That is the death gratuity.“ There- 
fore, the investigation of a serious injury of an 
inactive duty reservist, likely to result in death, 
should contain proof of whether the injury oc- 
curred while the reservist was traveling to or 
fromtraining. A recent investigation involved 
(Continued on page 84) 


14. Unpublished JAG opinion, Bnd. #11442-61 of 28 March 1962. 

15. 10 USC 1475. This section provides for payment of the death 
gratuity to survivors of members of the reserve who die from an 
injury incurred while on active or inactive duty training or 
while traveling directly to or from such training. Thus, in the 
case of the death gratuity, coverage is extended to include travel 
to and from inactive duty training (drill). 

















nit; 
vite 
sy) 
gov 
str: 
oul 
ant 


sta 
str 
of 
we 
an 
wii 
bet 
‘ 
ila 
tia 
ex: 
sys 


an 


day 
av- 


it in 
only 


3 of 
oc- 
om- 
> in 
ion. 
ung 
1ed- 
the 
ra 
om- 
the 
1 of 
rea, 
and 
dge 
r is 
will 
sig- 
ed) 
for 
ion, 
nce- 
per- 
ider 
, en- 
Get- 
cen- 
ting 
zed ) 
pre- 
rist] 
area 
sion 
not 


AS a 
g to 
nefit 
lere- 
f an 
sath, 
T Oc- 
Oo or 
ved 
e 84) 
1962. 

death 
‘om an 
ing or 


in the 
travel 














LAW DAY, U.S.A., 1962 
WHAT IT MEANS EVERY DAY FOR YOU 


I. COMMUNIST COUNTRIES the first of 
May is THE red letter day on the calendar. It 
is the day on which the Communists flaunt their 
military might and make their shrill boasts 
about conquering the world. 

The people of the United States do not cele- 
brate any dramatic event in their history on 
1 May. For the past few years, however, on 
1 May, Americans have observed in a quiet, dig- 
nified manner Law Day, U.S.A. The day was 
set aside by a Joint Resolution of Congress, ap- 
proved by the President on 7 April 1961, as 
“a special day of celebration by the American 
people in appreciation of their liberties and the 
reaffirmation of their loyalty to the United 
States of America; of their rededication to the 
ideals of equality and justice under law in their 
relations with each other as well as with other 
nations; and for the cultivation of that respect 
for law that is so vital to the democratic way 
of life.” 

President John F. Kennedy, in his proclama- 
tion of 16 January 1962, proclaiming 1 May 
“Law Day U.S.A., 1962” points out that one of 
the great challenges of our age “is man’s strug- 
gle to sustain individual freedom, human dig- 
nity, and justice for all.” He cited as one of the 
vital bulwarks in that struggle the rule of law 
“which underlies our whole social, economic and 
governmental structure, and through which we 
strive constantly to broaden and secure for all 
our citizens the rights and opportunities guar- 
anteed by the Constitution and Bill of Rights.” 

The President, in his proclamation, further 
stated that every citizen is concerned with the 
strengthening of the rule of law because “‘it is 
of fundamental importance both to the nation’s 
welfare at home and to our hopes for building 
an enduring structure of world peace through 
wider application of the rule of law in relations 
between nations.” 

“Just as freedom itself demands constant vig- 
ilance,” the proclamation added, “so it is essen- 
tial that we nurture through education and 
example an appreciation of the values of our 
system of justice and that we foster through 
improved understanding of the function of law 
and of independent courts an increased respect 


for law and for the rights of others as basic 
elements of our free society.” 

Law Day USA is being observed to encourage 
Americans to reflect on their great heritage of 
individual liberty under law they enjoy as citi- 
zens of our great land. The objectives of this 
special day are: 

1. To foster a deeper respect for law by teaching how 
laws serve all citizens. 

2. To encourage responsible citizenship by demonstrat- 


ing that individual rights and freedoms involve individual 
obligations. 

3. To promote national strength and unity by reaffirm- 
ing faith in the “rule of law,” as the foundation stone of 
American life and government, ard as an example to the 
world of what reliance upon the rule of law can mean to 
peoples of all nations. 


THE MEANING OF THE RULE OF LAW 


When lawyers speak of the rule of law, they 
mean the system under which the rights of peo- 
ple are governed by established rules, the free- 
dom and the dignity of the individual are 
assured, and disputes are decided by impartial 
courts. 

The rule of law, in this sense, does not exist 
in Communist countries. In sharp contrast, it 
does exist in most countries not under Commu- 
nist control. In some of the newer countries, 
the nature and extent of the observance of the 
rule of law remains to be worked out. 

Our own tradition of living under the rule 
of law has been called the greatest legacy of 
freedom in the history of civilized peoples. 
Our country is the greatest in the world not 
alone because it is the wealthiest and the most 
productive, or because it has raised living stand- 
ards higher than ever before, but because it has 
been guided by the precept that individual rights 
and opportunities are of paramount importance. 

Yet the mere assertion of rights and prin- 
ciples of government in constitutions and laws 
would not be enough. They must be given 
meaning and substance by independent courts 
and a legal system dedicated to preserving them. 
Such a legal order has enabled our country to 
attain its present place of world leadership and 
has given Americans their unusual freedoms 
and opportunities for individual achievement. 
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HOW LAWS PROTECT YOU 


The basic purpose of laws is not to restrict 
your activities but to give you security and 
protect your interests and the general welfare. 

We rely upon law in some form in almost 
everything we do, usually without being con- 
scious of it. We are protected by laws day 
and night—while we work, play, eat, and sleep. 
The pure food laws, for example, guard our 
health; labor laws establish standards of safety, 
working conditions, and hours; businesses, 
schools, and organizations of various kinds are 
regulated by laws in their own and the public 
interest. The Uniform Code of Military Jus- 
tice protects the rights of members of our Armed 
Forces. 

In addition to such laws protecting us in spe- 
cific ways, we have the broader protections of 
the Bill of Rights—the freedom to speak, to 
worship, to work and live where we choose, 
and in general to pursue our individual destiny 
as we wish so long as it is by lawful means. 

It has been said that we rely upon law almost 
as much as the air we breathe. The evidence 
of this is all about us. Every church stands 
as a monument to freedom of religion; every 
newspaper is a fulfillment of the promise of 
press freedom; every school and library an 
evidence of our freedom to learn; every town 
meeting a guarantor of free speech; every court- 
house a symbol of equal justice. 


ORIGINS OF LAW 


The legal and judicial system which we know 
in the United States today is the product of 
countless centuries of man’s struggle for jus- 
tice. These struggles began many thousands of 
years ago, long before recorded history. From 
the beginning, law has been the very fiber of 
society. 


Early Milestones of Law 

An early milestone in the development of law 
and society was the Code of Hammurabi, named 
for the Babylon ruler. Written about 4,000 
years ago, the laws making up the Code were 
used in courts throughout the Babylonian Em- 
pire for centuries. 

Some 1,200 years later God called Moses to 
the top of Mount Sinai and gave him the Ten 
Commandments. They formed a simple code 
of law that met the demands of a loosely organ- 
ized society, and still provides the moral foun- 
dation of our present-day statutory codes. 
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Roman Law 


As society became increasingly complex, a 
more intricate legal system evolved. Law was 
brought to a high level of development by the 
Romans, who had a genius for integrating the 
solutions of social problems into a remarkable 
body of laws. 

A signal achievement was the Corpus Juris 
Civilis, now known as the Justinian Code. It 
was in 528 A.D., following the fall of the Roman 
Empire in Western Europe, that Emperor Jus- 
tinian from his Eastern capital of Constanti- 
nople ordered the compilation, systematization, 
and consolidation of all Roman law which later 
was to bear his name. 

With the decline of the Roman Empire, the 
formal legal system that had existed in Western 
Europe fell for a time into disuse. Although 
some elements of Roman law survived through 
memory and habit, most Europeans came to 
be governed by local laws of the Teutonic tribes 
for the next several hundred years. 

It was not until the 12th century, when the 
Justinian Code was rediscovered by Italian 
scholars, that the full impact of this vast legal 


system, which recognized the rights and priv- | 


ileges of the individual to a great degree, again 
was felt in Western Europe. It later became 
the foundation for the legal systems in most 
continental European nations. 


English Common Law 


Meanwhile, in Britain a system of law of a 
radically different nature was developing. It is 
known today as English common law. As op- 
posed to a written code, the common law 
was a composite of the ways in which the 
judges had dealt with the disputes of groups 
and individuals. 

English common law grew out of the half- 
remembered Roman colonial laws and Anglo 
Saxon custom welded to Norman common law 
after the Norman conquest of 1066. It has for 
us two major aspects: One is as the root of the 
rules that govern us in our own ways of ac- 
tion; that is what may be called the straight 
“common law” phase. The other is the politi- 
cal heritage of our own rights against the gov- 
ernment. This has been called America’s finest 
possession. 


Magna Carta 


A landmark in the development of English 
common law on the side of civil rights was the 
Magna Carta, forced from King John at Runny- 
mede in 1215. The famous charter resulted 
from rebellion of the barons against abuse of 
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the royal prerogative to levy taxes against them. 
Although at the time it was drawn up, the 
Magna Carta was intended as a means of pro- 
viding protection to an aristocracy, the feudal 
landlords, it has, like writing and reading and 
food, through the centuries come to be regarded 
as a basis of rights for every citizen of Britain 
and the United States. 


American Law 


Borrowing generously from English common 
law and using the Declaration of Independence 
as their guiding principle, our Founding Fathers 
shaped a body of law dedicated to individual 
freedom. The first and most important fruit 
of their efforts was the United States Consti- 
tution, followed immediately by the first ten 
amendments, known as the Bill of Rights. 

The legal system in the United States, espe- 
cially in regard to the rules between man and 
man or between groups, also is heavily in- 
debted to Sir William Blackstone, the Oxford 
University law professor who began publishing 
his famous Commentaries on the Laws of Eng- 
land in 1765. Blackstone’s writings were read 
widely by American statesmen, judges, and law- 
yers for more than one hundred years. 

Common law is employed today in every State 
in the nation, although to a lesser degree in 
Louisiana, where the civil law system derived 
originally from the Napoleonic Code. This 
Code traces its lineage back to Roman law. 

The Declaration of Independence was a major 
document on the political side. It was a protest 
against an unjust colonial administration. It 
listed such grievances as taxation without rep- 
resentation, deprivation of trial by jury, un- 
warranted search of homes, seizure and impris- 
onment of individuals, and the quartering of 
armed troops in homes. This plueprint of 
American freedom established the principle that 
all men are equal before the law. 

The Constitution of the United States—which 
includes the Bill of Rights—is the bedrock on 
which our legal and political system is founded. 
From it we have inherited the greatest degree 
of freedom and protection of individual rights 
ever experienced by man. 


RESPONSIBILITY OF THE SERVICEMAN-CITIZEN 


The responsibility of the serviceman and citi- 
zen is of definite importance in the world of the 
1960’s. Our Nation and the Soviet Union are 
engaged in what amounts to a competition for 
the acceptance of democracy or communism by 
the many uncommitted nations of the world. 


The United States, as a leading exponent of 
democracy, must be in the vanguard in demon- 
strating the true value of the democratic way 
of life—a way that emphasizes the right of the 
majority to enact reasonabie laws for the regu- 
lation of the whole. Lawlessness to any degree 
by Americans tends to cast doubt on the value 
of the democratic system. It tends to show that 
this system does not work very well, that free 
people cannot regulate their own affairs, and 
that society can function effectively only under 
the boot of a police state. This, in effect, is the 
unstated thesis of Communist organization. 
Consequently, it can be seen that the rule of law, 
under freedom, and the responsibility of all citi- 
zens to conform thereto, is a vital factor in the 
struggle to remain free. 

The !aw is not a set of cut and dried rules but 
a living institution. The political, economic, 
and social heritage of a civilization forms its 
content, though at the same time the future of 
that civilization is being molded by its laws. 
There is no real mystery, forbidding in its con- 
cept or merciless in its operation, surrounding 
the law and its application. The concept of law 
outlined in the Declaration of Independence has 
been carried forward. It can only reach new 
heights by the continuing display of respect for 
it and the acceptance of the responsibilities that 
attach to it. ' 

There is a special incentive for such an occa- 
sion as Law Day at this time in our Nation’s 
history. Freedom and justice for the individual 
are keystones of our Nation’s strength. It has 
been said that the peoples of the world under- 
stand, better than any other facts of American 
life, the meanings of liberty and opportunity 
under the law for the individual citizen in our 
country. The American legal system is the an- 
tithesis of communism, and nothing is more 
appropriate than that the people of America 
should proclaim through Law Day their dedi- 
cation to its great principles. 





FORESENIC SCIENCES SYMPOSIUM 


RADM W. C. Mott, the Judge Advocate General of 
the U.S. Navy, opened the Forensic Sciences Symposium 
at the Armed Forces Institute of Pathology held during 
the period 8 through 10 May. ADM Mott, in welcoming 
the civilian and military participants from the legal- 
medical and law enforcement fields, spoke of the close 
association these disciplines enjoyed and their coopera- 
tion in the founding of the United States. The Sym- 
posium consisted of over 150 participants among whom 
were hospital commanders, legal and medical officers, 
military and police and other investigating officers dis- 
cussing problems of mutual interest. 
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INVESTIGATIVE PROCEEDINGS 

(Continued from page 80) 
a reservist who was traveling in his automobile 
and returning home following such drill pe- 
riod.** While proceeding directly to his home, 
his car stalled due to heavy rain and he was 
forced to leave the car there beside the highway. 
In some undisclosed manner he reached his 
home. The rain was becoming worse and he 
did not go into the house, but called to his 
father and, together they proceeded back to the 
stalled automobile. The reservist was drowned 
at the scene in a flash flood. The decision here 
was that he died not while traveling directly 
from inactive duty training, since he had, by 
arriving at his home, effectively terminated his 
travel. The trip back to retrieve his automo- 
bile was in the nature of a separate private 
venture. 

Before condemning these close decisions as 
being harsh, consider these words of the Comp- 
troller General in discussing a case in which an 
inactive duty reservist was injured in govern- 
ment quarters (barracks) on the morning of the 
drill day, but prior to the time for muster: ** 


Because of the obvious difficulties in administration, 
if Congress had intended to cover reservists on in- 
active duty training drills when not actually per- 
forming training drills, it doubtless would have used 
appropriate language to make that intention clear. 
. . . [T]he Congress expressly provided (in the Serv- 
icemen’s and Veteran’s Survivor Benefits Act, a part 
of which provides for payment of the death gratuity) 
that a reservist should be deemed to be on inactive 
duty training while proceeding directly to or return- 
ing directly from inactive duty training and estab- 
lished standards for the determination of when the 
reservist is so proceeding. In that connection, H.R. 
Rep. 993, Part I, 84th Congress, at page 30, states with 
respect to that provision that— 


Some fears have been expressed to the committee that 
this subparagraph will lead to many claims by per- 
sons not entitled to benefits. The committee has 
therefore provided as a safeguard that when any 
claim is filed by reason of this subparagraph, the 
burden of proof shall be upon the claimant. 

The law is stated, and close decisions will al- 
ways be with us. The investigating officer’s 
duty is to gather and report all the facts, so that 
the law can be properly and intelligently applied. 


OTHER RECURRING ERRORS 


The following list is presented to illustrate 
additional items most frequently erred in by 


investigating officers in their reports. Where 


16. Unpublished JAG opinion, Bnd. #10375-61 of 22 September 1961. 
17. 38 Comp. Gen. 841, 1959. 
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applicable, notes follow items, and refer to sec- 
tions of the Manual of the Judge Advocate 
General. 

1. Failure to submit evidence to support every 
stated fact and opinion. 0210a; 0901d; 1101b. 

2. Submitting mechanically reproduced copies 
of documents which are completely unreadable, 

3. Appointing an investigating officer (or 
board member) junior in rank to an interested 
party. 0208c. 

4. Failure to state the amount of lost time 
clearly as a fact. If the injured person is still 
disabled at the time of submission of the re- 
port, a medical officer’s prognosis should be 
included. 

5. Leave or liberty status not stated. No 
evidence as to whether an unauthorized absence 
of less than 24 hours materially interfered with 
military duty. 0807b(3) ; 0807d. 

6. Failure to differentiate between lost time 
from injury, and use of non-habit forming drugs, 
and that resulting from use of alcoholic bever- 
ages and/or habit forming drugs. 0801; 0802; 
0809 d and e. 

7. Failure to state the date and time of in- 
jury or death as a fact or opinion. 0901. 

8. Failure to identify all witnesses fully by 
rank/rate and file/service number. (Never cas- 
ually mention a person for the first time, leav- 
ing his identity to conjecture.) 0901. 

9. Failure to date all statements and every 
other accompanying paper. 

10. Investigations convened by officer not au- 
thorized (Chief of Staff; Chief Staff Officer; 
Executive Officer; Safety Officer). 0206. 

11. Record not forwarded via a General 
Court-martial Authority (Routing is a matter to 
be determined by Convening Authority, revised 
by superior in command if necessary; never- 
theless, one GCM authority should review). 
0211a(1). 

12. Records are forwarded via Offices and 
Bureaus of the Navy Department. This is ac- 
complished by JAG, after review of the record. 
0212b(2). 

13. Known results are not reported by con- 
vening and other reviewing authorities (Dis- 
cuss all matters disclosed in the record—dis- 
ciplinary or administrative action taken or 
planned—recommendations acted upon or intent 
to act). 0211a(3) (b). 

14. Delay and other deficiencies not explained. 

15. Multiple report made of one incident. 
0207c. 

Finally, follow closely sec. 1101-03 of JAG 
Manual to avoid errors. 
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